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In 2001, recognising the magnitude and gravity of the AIDS crisis, the twenty sixth United Nations 
General Assembly Special Session or “UNGASS” was organized on HIV/AIDS. The 2001 UNGASS 
resulted in the Declaration of Commitment on HIV/AIDS being adopted by 189 Member States of the 
United Nations that identified specific targets on prevention, treatment, care and support.  
 
In 2006, UN Member States met at a High Level Meeting or “HLM” to review the progress made on the 
UNGASS Declaration and adopted the “Political Declaration on HIV/AIDS” calling for an urgent scale-
up of prevention and treatment programmes on HIV and for a review in 2011. 
 
The UN is now organizing another HLM on AIDS from 8–10 June 2011 in New York to review progress 
and chart the future course of the global AIDS response. Member States are expected to adopt a new 
Declaration that will reaffirm current commitments and commit to actions to guide and sustain the 
global AIDS response. The draft text of the declaration is known as “zero draft” based on the 
objectives of “Zero New Infections – Zero Discrimination – Zero AIDS Related Deaths”i. 
Many organisations and networks are developing submissions and statements in the run-up to the 
meeting.  
 
The 2011 HLM is crucial as it will set targets and commitments for the coming years on HIV 
prevention, treatment care and support. There are rumors this will be the last HLM on AIDS, which 
is hardly surprising since developed countries and international donors have been turning their back 
on HIV and AIDS for the last three years already. Funding for HIV is on the decline, just as now more 
than ever we need to get treatment to the ten million people across the developing world who are in 
urgent need today but do not have access.   
 
The 2011 HLM Document  
The 2011 HLM is expected to adopt a Declaration setting new targets and identifying further 
commitments of governments related to the HIV epidemic. In two weeks, country delegations will be 
heading for the HLM. However by that time much of the HLM’s Declaration on HIV/AIDS will already 
have been negotiated and finalized. In fact, these negotiations are going on this week.  
 
For the negotiation of the HLM document, the United Nations prepared what is known as the “zero 
draft.” Governments are now negotiating based on this draft which covers all issues related to the HIV 
epidemic including discrimination, marginalized populations, prevention, treatment, etc. As of 19th 
May 2011, a consolidated document with all country positions is available. This document shows that 
developed countries are shying away from setting treatment targets, are reluctant to agree to funding 
commitments and are at the same time diluting any commitment on developing countries using all 
policy measures at their disposal to keep treatment costs low. Thus developed countries are 
resisting or weakening all proposals related to intellectual property and access to medicines.  
The key debates on treatment for the HLM document are – 
  

1. Targets for treatment – A key feature of the global action on AIDS has been the setting of specific 
targets. It was WHO’s 3 by 5 call (to put 3 million people on treatment by 2005) that electrified HIV 
treatment scale-up. Yet for the 2011 HLM, the EU is reluctant to sign on to any targets for getting 
people on treatment. Thailand and other international actors are calling for 15 million people living 
with HIV to be on treatment by 2015. The target of 15 million people represents 80% of those who will 
be in need of treatment by 2015 i.e. 18.3 million PLHIV. The reluctance by the EU to set an ambitious 
treatment target is surprising given that a recent study of 1763 couples of whom 97% were 
heterosexual in 13 sites across different countries including India, Africa and Brazil has shown that 
treatment may in fact be the best form of prevention with a nearly 96% reduction in HIV transmission 
between sero-discordant couples being reported if the HIV-positive partner was on treatment before 
their health declined.  
 



For developing countries that are scaling up their treatment programmes and rely on domestic as well 
as international funding, targets are the most important mechanism to ensure continued international 
funding, commitment to treatment programmes and accountability. Developing country negotiators 
need to push for the target and support the Thai position so that their own national treatment 
programme continue receiving adequate financial and other support from funders and 
technical bodies such as WHO. Specific annual enrollment targets as well as targets for the 
number of health facilities providing HIV services  
 Developing country governments must also strongly support treatment targets for Hepatitis C. 

Hepatitis C is a growing problem for drug users who are HIV-positive and the government’s ability 
to procure funding for the treatment of Hepatitis-C will depend on how it features in this draft. 
Similarly targets for TB treatment should be high priority for developing countries.  

 
2. Intellectual property barriers – The UN as well as developing countries are keen to mitigate the 

impact patents on access to AIDS treatment. In this context the zero draft had proposed key language 
on patent barriers which developing countries like Thailand, Brazil, Africa are seeking to strengthen. 
They have inserted in the draft text language that highlights the need of governments to use public 
health safeguards when they face IP barriers in producing or purchasing affordable medicines for 
HIV/AIDS. These safeguards are also recognized under international law as TRIPS flexibilities. In 
addition, developing countries have inserted language to highlight the danger that free trade 
agreements pose to the sustainability of AIDS treatment and therefore have prescribed that TRIPS-
plus provisions be kept out of FTAs. The US, Japan and EU on the other hand have not only 
opposed the above provisions on TRIPS flexibilities and FTAs but actually inserted text pushing 
their intellectual property agenda.  
 
Language on the impact of bilateral trade agreements on access to medicines has featured in 
the previous Declarations. While the 2001 UNGASS Declaration of Commitment on HIV/AIDS 
(see para 26) noted that the impact of these trade agreements on access to treatment had to be 
evaluated, the 2006 Political Declaration (see para 42) committed governments to find 
solutions to overcome barriers in trade agreements. With evidence now available that these 
FTAs do indeed adversely impact production and supply of generic medicines, the 2011 
document must reject clearly such trade agreements.  

 
Proposals from the zero draft and from developing countries supporting access to safe, 
effective and affordable generic medicines and being opposed by the EU, Switzerland, US and 
Japan in the negotiations are highlighted below:  
 
 Para 21 – Recognize the critical importance of affordable generic medicines, in scaling up access 

to affordable HIV treatment. Express grave concern that the greater enforcement of medicine 
patents in middle- and low-income countries significantly limits generic competition for newer 
generations of HIV treatments, including for opportunistic infections and co-infections and further 
recognize/note that trade barriers as well as bilateral and regional trade agreements that impose 
intellectual property protections stricter than necessary under the Trade-Related Aspects of 
Intellectual Property Rights (TRIPS) Agreement seriously limit access to affordable HIV treatment 
and other pharmaceutical products, including for opportunistic infections and co-infections in 
middle- and low- income countries. EU, US Switzerland, Japan want this para (more or less) 
deleted.  

 
 Para 21 bis: Express serious concern over the future of HIV treatment programs mainly due to 

trade barriers, regulations, policies and practices as well as bilateral and regional trade 
agreements that impose intellectual property protections stricter than necessary under the Trade-
Related Aspects of Intellectual Property Rights (TRIPS) Agreement seriously limit access to 
affordable and effective HIV prevention and treatment products, diagnostics, medicines and 
commodities and other pharmaceutical products including for opportunistic infections and co-
infections in middle- and low- income countries;– (WHO/UNAIDS TRIPS policy brief).  EU, Japan, 
Switzerland, US want this para deleted.  

 



 Para 52: Commit  before 2015 address/ remove obstacles which limit the capacity of middle- and 
low-income countries to provide affordable HIV treatment as well treatment for opportunistic 
infections and co-infections and related technologies and effective HIV prevention and treatment 
products, diagnostics, medicines and commodities and other pharmaceutical products to people 
living with HIV, including by amending national laws to optimize:  
(a) full use of / using existing flexibilities under the Trade-Related Aspects of Intellectual Property 

Rights (TRIPS) Agreement specifically geared to promote access to medicines; and 
incorporating those provisions into national laws and regulations without delay / and ensure 
that other trade agreements do not undermine these flexibilities. EU and US want this 
language to be considerably weaker and for specific provisions on ensuring that trade 
agreements do not undermine flexibilities to be deleted.  

(b) addressing trade barriers, that prevent access to affordable HIV treatment, regulations, policies 
and practices, as well as trade agreements that impose intellectual property protections 
stricter than necessary under the TRIPS agreement by ensuring that they do not contain 
TRIPS-plus provisions. EU and US want this deleted.  

(d)   urging relevant international organizations, in accordance with their respective mandates, to 
provide technical assistance to national governments in implementing TRIPS flexibilities and 
increasing access to HIV/AIDS medicines and treatment;  

 
Japan wants the entire para 52 deleted.   
 
 Para 52 bis: Urge the United Nations system, in particular the WIPO, the United Nations Industrial 

Development Organization, the UNDP, the United Nations Conference on Trade and Development 
and the WHO, to support the efforts made by developing countries to build national capacity to 
realize the right to utilize, to the full, the provisions contained in the World Trade Organization 
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement), the Doha 
Declaration on the TRIPS Agreement and Public Health. This has been suggested by several 
developing countries. 

 
Developed country proposals particularly by the US, Japan, EU and Switzerland, which 
developing countries should ask for deletion in the negotiations are highlighted below:  
 
 In Para 20 – In the article on research, US, EU and Japan have put in language on “the importance 

of intellectual property protection in developing new medicines” and “as well as the importance of 
intellectual property rights and their progressive use as an incentive for investment in research 
and development of newer generation of treatments”; This insertion has been opposed by 
several developing countries. Not only is this language being proposed, the US wants to 
delete from the original para 20 any reference to problems with access to treatment. 
Developing countries must oppose this insertion in the para on HIV research as market 
driven models based on IP can also be the key reason why pediatric dosages and other 
innovations such as fixed dose combinations, affordable and effective TB tests and TB 
treatment cannot be developed for the needs of patients in developing countries.  

 
 In Para 52(a) while opposing the part on the use of TRIPS flexibilities, the US calls for a broad and 

timely acceptance of the amendment to Article 31 of the TRIPS Agreement, as proposed by the 
General Council of the World Trade Organization in its decision of 6 December 1995.  This refers 
to the August 30th decision and the mechanism under this decision has been used only once 
since it was proposed. This decision requires review and reform so that importation of 
generic medicines under compulsory licensing becomes a reality and it is better that there 
is no obligation to ratify the August 30th decision i.e. the amendment of Article 31 of the 
TRIPS agreement. Several developing countries have already been pushing for a review of 
this mechanism at the WTO level.  

 
Developing country governments should also examine the previous language from the 2001 
and 2006 HIV/AIDS Declarations on intellectual property and access to medicines that 
developing countries at that time had fought to get into the Declarations. This included a focus 



on local production and using TRIPS flexibilities as a right. This language has either been 
removed or diluted in the new Declaration and should be something the governments should 
draw attention to. 
 

3. The funding crisis – The zero draft proposed by the UN recognizes that there is a growing funding 
gap for prevention, care, treatment and support programmes related to HIV and calls on governments, 
particularly in the developed world to fulfil their commitments on HIV funding. The HIV epidemic is 
far from over. Many developing countries are just about reaching a position where the epidemic is 
stabalising and there is a real chance that we can get ahead of the epidemic. However a drastic cut in 
funding will spell disaster for HIV programmes in developing countries. The key provisions on funding 
in the zero draft are:  
 Para 67 which calls for a reduction in the resource gap; the most important addition here is 

the one proposed by developing countries relating to the high costs of non-generic medicines and 
trade barriers to legal trade in generics. This is a crucial provision (Para 67bis) and must be 
strongly defended by developing countries. The biggest drain on HIV resources will come for 
newer treatments that are patented in India resulting in lack of access to generic ARVs across the 
world.  

 
 Para 68 which tries to put a precise goal on funding; given the withdrawal by developed 

countries, this proposal is key in an international document to ensure that developed countries 
continue to fulfil their commitments. However US, Canada, New Zealand want a focus only on 
national budgets and not on donor countries.  

 
 Para 69 which calls on developed countries to fulfil their commitments related to overseas 

development assistance; however here too the EU and US are attempting to dilute this 
commitment by deflecting attention to African countries and their budgets. 

 
 Para 71 which calls for new financing mechanisms:  Developing countries should find 

common ground with Brazil and other Latin American countries in exploring this proposal 
that seeks to support new avenues for HIV funding. 

 
 Para 72 on the Global Fund: Developing countries must strongly back language supporting the 

Global Fund and its replenishment which developed countries are attempting to weaken or make 
contingent on a “reform process”. The discussion on “reform” of the GFATM is based on a 
misrepresentation of recent events where the Global Fund itself has publicised the effectiveness of 
its anti-corruption mechanisms which have unearthed and addressed corruption in Global Fund 
disbursements. Para 71alt by Japan tries to put the reform process at the centre of continued 
replenishment of the Global Fund – this Japanese proposal should be opposed and developing 
countries must ensure that this discussion on “reform” does not derail the future of the 
GFATM. The last line of Para 72 as proposed by the EU again makes replenishment dependent on 
“reform.” Like the opposition to the Japanese proposal, this too should be opposed as the EU 
proposal tries to make reform central to the continuation of the GFATM. The rest of para 72 
features deletions from the EU, US and Switzerland on any commitment to fully replenish the 
GFATM, to “ensure” such replenishment and to provide funds beyond 2010. The GFATM is one of 
the most transparent and accountable funding mechanisms today. Again developing 
countries should support the original UN zero draft in clearly keeping the GFATM as central 
to continued international HIV funding.  
 Para 72bis: This proposal from Mercosur highlights the need for GFATM to focus on all 

developing countries including economies in transition and is a crucial one to support to 
ensure that funding mechanisms focus on all developing countries. As noted in the UN 
Secretary General’s report, although global HIV incidence has declined, the number of people 
acquiring infection remains on the rise in Eastern Europe and Central Asia, North Africa and 
the Middle East and parts of Asia.  

                                                           
i The original zero draft released by the UN is available at: 
http://www.aidsactioneurope.org/fileadmin/files/5.News/5a.Announcements/hivaidszerodraftpdf.pdf 

http://www.aidsactioneurope.org/fileadmin/files/5.News/5a.Announcements/hivaidszerodraftpdf.pdf

