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THE INTERESTED PARTY’S SUBMISSIONS 
 
 
1. May it Please Your Lordship. 

 

The Petitioners seeks a finding, from Your Lordship, to the effect that Sections 2, 

32 and 34 of the Anti-Counterfeit Act No. 13 of 2008 contravene constitutional 

rights as enshrined in Sections 70, 71 and 84 of the Constitution of the Republic 

of Kenya. The said contravention, in particular, concerns the rights of persons 

living with HIV/AIDS and those exposed to the risk of HIV/AIDS. 

 

BRIEF HISTORY OF THIS MATTER 

 



2. Parliament enacted the Anti-counterfeit Act (Act No. 13 of 2008) whose objective 

is to prohibit trade in counterfeit goods. The Act was assented to by the 

President on 24th of December 2008. Legal Notice No. 115 gives notice of 

commencement of the Anti-Counterfeit Act as 7th July 2009. 

 

3. Sections 2, 32 and 34 (all read together) of the Anti-counterfeit Act (Act No. 13 of 

2008) the antiretroviral medication being used by the Petitioners is within the 

ambit of drugs purported to be counterfeit  and as such their continued usage is 

illegal and became criminally liable immediately the Act was commenced. 

 

4. The enforcement and application of the Anti-counterfeit Act (Act No. 13 of 2008) 

and particularly sections 2, 32 and 34 will endanger the petitioners lives as they 

will be arbitrarily denied access to affordable and essential drugs and 

medication necessary for the fulfillment of the right to life that is enshrined in 

section 70 and 71 of the constitution of the Republic of Kenya. 

 

5. Generic drugs for the treatment of HIV and AIDS that the petitioners are using 

currently are easily available and affordable compared to their branded version 

and are essential for the enjoyment and fulfillment of their right to life 

guaranteed by the Constitution. 

 

6. By failing to provide a clear definition of counterfeit drugs under section 2 of the 

Anti-counterfeit Act (Act No. 13 of 2008) Parliament failed to recognize the 

special status of person affected and living with HIV and Aids as provided 

earlier in the HIV and Aids Prevention and Control Act, 2006 whose object and 

purpose, inter alia, is to “extend to every person suspected or known to be 

infected with HIV and Aids full protection of his human rights and civil 

liberties.”(emphasis added).  

7.  

8. 15. In furtherance of object and purpose of the HIV and Aids Prevention 

and Control Act, 2006 the Government undertook to take steps necessary, to the 



maximum of its available resources, to ensure access to healthcare services 

including access to essential medicines at affordable prices by persons with HIV 

and Aids and those exposed to the risk of HIV infection 

 

9. The enactment and enforcement of the Anti-counterfeit Act (Act No. 13 of 2008) 

and especially sections 2, 32 and 34 will severely limit access to essential drugs 

and medication necessary for the treatment of HIV and AIDS and other 

opportunistic infections. These particularly comes to fore when the definition of 

“counterfeit goods” and “protected goods” is taken into account as defined in 

section 2 of the Act. .”(emphasis added). 

 

10. For the following reasons, the Interested Party prays that Your Lordship makes a 

finding in the Petitioners’ favour, namely; 

 

a.) That the stated sections of the Anti-Counterfeit Act embody a wrongful 

negation of certain rights and duties found in HIV and AIDS Prevention and 

Control Act, No. 14 of 2006. 

b.) That the wrongful negation of the said rights and duties has a direct impact 

on the enjoyment of constitutional rights, especially the right to life. 

 

That the Anti-counterfeit Act, No. 13 of 2008 embodies a wrongful negation of 

certain rights and duties found in the HIV and AIDS Prevention and Control Act, 

2006 

 

11. The Anti-counterfeit Act, No. 13 of 2008, was enacted by Parliament and 

thereafter it received presidential assent on 24th December 2008. Explicitly, its 

preamble states that the Act is aimed at prohibiting trade in counterfeit goods. 

 

12. In accordance with Section 1 of therein, the Anti-counterfeit Act, 2008, came into 

operation on 7th July 2009. 

 



13. It is a piece of well-intended legislation, but it is submitted, that its effects may 

be far-reaching and adverse, especially as concerns the rights of persons infected 

with HIV/AIDS or those exposed to the risk of such infection. 

 
14. The Definition of the word counterfeit leaves an unclear and blurred impression. 

Under section 2 of the Anti-counterfeit Act, No. 14 of 2008, the word 

counterfeit, is defined as, 

 
“Counterfeiting” means taking the following actions without the 
authority of the owner of any Intellectual Property Rights subsisting in 
Kenya or elsewhere in respect of protected goods: 

 
A. the manufacture, production, packaging repackaging 

labeling or making whether in Kenya or elsewhere, of any 
goods whereby those protected goods are imitated in such a 
manner and to such a degree that those other goods are 
identical or substantially similar copies of the protected 
goods; 

B. the manufacture, production or making, whether in Kenya 
or elsewhere, the subject matter of that IP, or a colourable 
imitation thereof so that the other goods are calculated to be 
confused with or to be taken as being the protected goods of 
the said owner of any good manufactured, produced or 
made under his licence; 

C. the manufacturing, producing or making of copies, whether 
in Kenya or elsewhere, in violation of an author’s rights or 
related rights. 

D. In relation to medicine, the deliberate and fraudulent 
mislabeling of medicine with respect to identity or source, 
whether or not such products have correct ingredients, 
wrong ingredients, have sufficient active ingredients or have 
fake packaging, 

 
Provided that nothing in this paragraph shall derogate from 
the existing provisions under the Intellectual Property Act. 
“Counterfeit goods” means goods that are the result of 
counterfeiting and includes any means used for purposes of 
counterfeiting.  

 
15. Section 32 and 34 of the said Anti-counterfeit Act, impose criminal penalties, the 

sections read, 

Section 32 



It shall be an offence for any person to- 
i. Import into, transit through, transship within or export 

from Kenya, except for private and domestic use of the 
importer or exporter as the case maybe, any counterfeit 
goods; 

 
 Section 34 

The owner of an Intellectual Property Right, who has valid 
grounds for suspecting that the importation of counterfeit 
goods may take place, may apply to the commissioner in 
the prescribed manner to seize and detain all suspected 
counterfeit goods which are; 
a. Goods featuring, bearing, embodying or incorporating 

the subject matter of that Intellectual Property Right or 
to which the subject matter of that right has been 
applied; and 

b. Imported into or enter Kenya during the period specified 
in the application provided that the period may not 
extend beyond the last day of the period for which that 
Intellectual Property Right subsists. 

 

16. To begin with, in relation to section 2, it is not clear whether the paragraphs 

labeled a and b are applicable to counterfeit drugs. The paragraph labeled d, 

defines counterfeit medication in a manner consistent with the World Health 

Organization’s (WHO) definition of a counterfeit drug. The said definition of a 

counterfeit drug according to WHO is, 

 

…medicine, which is deliberately and fraudulently mislabelled with 
respect to identity and/or source. Counterfeiting can apply to both 
branded and generic products and counterfeit products may include 
products with the correct ingredients or with the wrong ingredients, 
without active ingredients, with insufficient active ingredients or with 
fake packaging… 

 

17. It is submitted that the draftsman failure to identify the paragraph in which 

counterfeit drugs are dealt with, implies that the distinction between generic 

drugs and counterfeit drugs doesn’t receive recognition. This is may be an 

inevitable conclusion, since the application of paragraph a, whose subject matter 

is “any goods,” to medication, would mean that generic drugs may be classified 

as counterfeit drugs. 



 

18. Generic drugs are unbranded and cheaper versions of branded drugs. They are 

generally not labeled in a manner that is fraudulent or misleading and they are 

genuine in the sense that they contain the ingredients which they claim to 

contain as per their labeling and are safe. 

 
19. Generic drugs are a means through which access to cheap and life-saving 

antiretroviral drugs is attained for persons infected with HIV/AIDS. Such access 

to affordable drugs is a right enshrined under section 19 of the HIV and AIDS 

Prevention and Control Act, No. 14 of 2006, which reads, 

19. (1) Every health institution, whether public or private, and every 
health management organization or medical insurance provider shall 
facilitate access to healthcare services to persons with HIV without 
discrimination on the basis of HIV status. 

(2) The Government shall, to the maximum of its available resources, 
take the steps necessary to ensure the access to essential healthcare 
services, including the access to essential medicines at affordable 
prices by persons with HIV or AIDS and those exposed to the risk of 
HIV infection.  

 
20. The inclusion of generic drugs, as a whole, into the sphere of counterfeit drugs 

substantially impinges on the realization of the right to access to essential 

healthcare services, including access to essential medicines at affordable prices 

by persons with HIV or AIDS and those exposed to the risk of infection. 

 
21. The right embodied in Section 19 of the HIV and AIDS Prevention and Control 

Act, No. 14 of 2006, is not one that is capable of modification by means of the 

enactment of a new piece of legislation. The common law rule, on statutory 

interpretation, by virtue of which the 2008 Anti-counterfeit Act would have 

served to modify the 2006 HIV and AIDS Prevention and Control Act, in 

instances where there arise inconsistencies between the two pieces of legislation 

is inapplicable. 

 



This is position is derived from a reading of section 46 of HIV and AIDS 

Prevention and Control Act, No. 14 of 2006, which reads, 

...Where the provisions of this Act or any regulations made hereunder 
are inconsistent with the provisions of any other written law, the 
provision of this Act or of such regulations shall prevail... 

 
22. Thus, the common law rule on statutory interpretation, whereby a statutory 

provision may be modified by the provisions of a statute that is subsequently 

enacted, is not applicable to the HIV and AIDS Prevention and Control Act, 

2006. Consequently, the 2008 Anti-counterfeit Act cannot properly act a bar to 

the realization of the rights found in the HIV and AIDS Prevention and Control 

Act, 2006. 

 

That the wrongful negation of the rights and duties found in the HIV and AIDS 

Prevention and Control Act, 2006 may adversely impact on the enjoyment of 

constitutional rights 

 

23. To the extent that the Anti-counterfeit Act, 2008, implies that the right to access 

essential medicines at affordable prices and in the form of generic drugs is 

negated, it goes against the enjoyment of constitutional rights such as the right to 

life. 

 

24. Kenya's HIV/AIDS health crisis has the stature of a national disaster which has 

left orphans in its wake. 

 
25. For 7 to 10 years after infection, a person infected with HIV is asymptomatic and 

feels well. However, when such a person is sufficiently weakened by HIV, 

vulnerability to illnesses increases and this leads to AIDS. With AIDS (Acquired 

Immune Deficiency Syndrome) an infected persons survival and life depends on 

medical intervention in the form of antiretroviral therapy. 

 



26. Access to antiretroviral medication is essential to an infected person’s survival 

and such access is guaranteed under section 19 of the HIV and AIDS Prevention 

and Control Act, No. 14 of 2006. 

 
27. The case of Gullid Mohamed Abadi V OCPD Isiolo Police Station & 2 Others, 

the High Court at Meru, Civil Case No. 122 of 2002, [2006] eKLR, illustrates 

that a failure to meet statutory duties may imply a violation of a constitutional 

right and that often legislative provisions may cater for the manner in which 

certain constitutional human rights are to be enjoyed. 

 
28. An excerpt from the case of Gullid Mohamed Abadi V OCPD Isiolo Police 

Station & 2 Others, the High Court at Meru, Civil Case No. 122 of 2002, [2006] 

eKLR, reads, 

 
...I have no doubt in my mind that under Section 75 of the constitution 
every citizen of this country and those others, who claim similar 
protection, have a right to own property. They are all guaranteed 
protection from unlawful deprivation of such property. Neither a 
private individual nor the government would be entitled to deprive 
any other person of his property without being required to give back 
in return, adequate compensation. 
 
However, in a case such as this where unknown individuals, 
unlawfully at night, raided the plaintiff's manyatta or animal sleeping 
ground and stole the animals, how would the government be linked? 
The raiders did not inform the government or anyone of their evil and 
unlawful intention. The government could not therefore have 
knowledge of it before hand to enable it put mechanisms in place to 
prevent or stop the deprivation of the plaintiff's property. 
 
Furthermore, how would the government, whether through the 
Provincial Administration of the Police Force, be able or be expected 
to guard every home in Kenya, to prevent raids and thefts planned by 
those who are evil and who constantly plan to deprive others of their 
property? 
 
In my view, in general terms, the Government cannot literally be 
expected to reasonably be able and capable of preventing unlawful 
thefts occurring in private homes every time. Section 75 of the 
Constitution must have been intended to be read in such a way as to 
mean and to be limited to breaches committed by the Government 



against private individuals or known private individuals who can be 
pursued for compensation in civil suits such as this. However, the 
above statement can be taken as a general view until Section 14 of the 
Police Act Cap 84, is introduced. It states: 
 
"The force shall be employed in Kenya for the maintenance of law and 
order, the preservation of peace, the protection of life and property, 
the prevention and detection of crime, the apprehension of offenders, 
and the enforcement of laws and regulations with which it is 
charged." 
 
The above provision states the duties of the Police Force in Kenya. 
They include the prevention and detection of crime and the 
apprehension of offenders. The Police Force is also to protect life and 
property... 

 
29. Thus, in that case, there was a presupposition that the Police Act, Cap 84 

provided details on the manner in which the right to property would be 

protected. As a corollary, it is submitted that the HIV and AIDS Prevention and 

Control Act, No. 14 of 2006 also provides details on the enjoyment of the right to 

life. 

 

30. Any attempt at negating statutory duties that provide details as to the manner in 

which the right to life may be enjoyed amounts to a violation of the said right to 

life. The right to life is sourced from section 71 of the Constitution of the 

Republic of Kenya, which reads, 

 
…No person shall be deprived of his life intentionally… 

 
31. Section 70 of the Constitution of the Republic of Kenya, also touches on the 

right to life and equal protection of human rights for every individual. It reads, 

…Whereas every person in Kenya is entitled to the fundamental rights 
and freedoms of the individual, that is to say, the right, whatever his 
race, tribe, place of origin or residence or other local connection, 
political opinions, color, creed or sex, but subject to respect for the 
rights and freedoms of others and for the public interest, to each and 
all of the following, namely—  
(a) life, liberty, security of the person and the protection of the law;  
(b) freedom of conscience, of expression and of assembly and 
association; and  



(c) protection for the privacy of his home and other property and from 
deprivation of property without compensation,  
the provisions of this Chapter shall have effect for the purpose of 
affording protection to those rights and freedoms subject to such 
limitations of that protection as are contained in those provisions, 
being limitations designed to ensure that the enjoyment of those rights 
and freedoms by any individual does not prejudice the rights and 
freedoms of others or the public interest… 

 

32. It is submitted that sections 2, 32 and 34 of the Anti-counterfeit Act, No. 13 of 

2008, to the extent elaborated herein, constitute a violation of constitutional 

rights as enshrined in section 70 and 71 of the Constitution of the Republic of 

Kenya.  

INFRINGEMENT OF SECTIONS 70 AND 71 OF THE CONSTITUTION 
 
4. Our arguments are based on the infringement and/or threatened infringement of 

section 70 and 71 of the Constitution.  We submit that the Anti-Counterfeit Act 
2008 does not distinguish essential life saving medicines from other goods.  

 

 Medicines are essential and life-saving and should be distinguished from 
non-essential goods such as DVDs, batteries, etc 

 The area of intellectual property rights (IPRs) (including patents, 
trademarks, copyright and data protection) is clearly distinct from quality 
control issues when related to medicines. The Act in its current form 
confuses these issues in such a manner that it is difficult to distinguish one 
from another. As such, generic medicines may be erroneously interpreted 
as counterfeits in this Act; 

 The Act contravenes sections of the Industrial Property Act, 2001 (such as 
section 58(2) providing for parallel importation and section 80 on 
Government use).These sections have played an important role in the 
struggle to increase access to essential medicines in Kenya. 

 
See annexture JMN-8 at page 89 para Z 

 
  THE RIGHT TO EQUALITY 

5. The right to equality includes the full and equal enjoyment of all rights and 
freedoms, including equal rights to dignity, life and access to health care services 
based on section 70 and 71 of the constitution of Kenya.  

 
           THE RIGHT TO HUMAN DIGNITY 

 The denial of access to affordable medicines leads to unnecessary pain and 
suffering that undermines the dignity and quality of life of people living with 
HIV/AIDS. Family life is an inherent part of dignity, but normal family is 



removed from people whose illness leaves them debilitated, and is unable to care 
for themselves. 

 

 The ability of people with HIV/AIDS or other serious illnesses to retain inherent 
dignity is inextricably linked to their ability to afford essential medicines or have 
access to the aforesaid medicines.  

 
THE RIGHT TO LIFE 

6. HIV is a life-threatening virus. Anti retroviral therapy is the most effective 
intervention for prolonging survival of people living with HIV, when taken 
regularly and as prescribed it is associated with a 90% reduction in deaths caused 
by AIDS. However, in countries where medication for HIV and AIDS are 
affordable HIV has evolved into a chronic, but manageable condition. Access to 
medication has led to decrease in AIDS related deaths in the United States, 
Canada and Europe of over 50%.  

 
THE RIGHTS OF CHILDREN   

7. Every child has the right to basic health care services and a child’s best interests 
are of paramount importance in every matter concerning the child. These rights 
create a number of duties on the government. 

 
i. Approximately 110,000 children are born with HIV as a result of mother to 

child transmission of HIV. Scientists have accumulated significant 
research-generated evidence to show that with appropriate and affordable 
treatment this could be cut by between 30 and 50%. 

ii. Most children who are born with HIV usually live for several years, before 
succumbing to AIDS. During this time access to effective and affordable 
medicines is important. Not only does it reduce the suffering of the child 
and its parents, but it can lead to cost-savings for the health system, as 
hospitalization is avoided. 

 
24. The concept of “health” might be narrowly defined or broadly defined.  A 
broad definition would include a state of complete physical, mental and social well-
being.   At its most elementary it would include a condition of being alive and not 
physically infirm or diseased.   In interpreting the section this Court must inter alia 
promote the values that underlie an open and democratic society based on human 
dignity, equality and freedom (section 70, 71 of the Constitution). These values it is 
submitted favour the adoption of a broad definition of health in that a state of 
complete physical, mental and social well-being allows the potential of each person 
to be freed.  Health is elementary to a dignified life and services must be designed to 
ensure this.   
 
LEGISLATIVE FRAMEWORK  

 
HIV AND AIDS PREVENTION AND CONTROL ACT NO. 14 OF 2006 
 



8.  The HIV Prevention and Control Act No. 14 of 2006 commenced on 30th of 
March 2009. ( See annexture 7 supporting affidavit of Jacinta Nyachae)  
 

9. Section 3 of the Act provides for its object and purpose as inter alia to: 
 

 (a) promote public awareness about the causes, modes of transmission, 
consequences, means of prevention and control of HIV and AIDS; 
 
(b) extend to every person suspected or known to be infected with HIV and 
AIDS full protection of his human rights and civil liberties by- 
 
(i) prohibiting compulsory HIV testing save as provided in this Act; 
(ii) guaranteeing the right to privacy of the individual; 
(iii) outlawing discrimination in all its forms and subtleties against persons 
with or persons perceived or suspected of having HIV and AIDS; 
(iv) ensuring the provision of basic health care and social services for 
persons infected with HIV and AIDS; 
 
(c) promote utmost safety and universal precautions in practices and 
procedures that carry the risk of HIV transmission; and 
(d) positively address and seek to eradicate conditions that aggravate the 
spread of HIV infection. 

 
10. Section 19 of the HIV Prevention and Control Act provides that every health 

institution, whether public or private, and every health management 
organization or medical insurance provider shall facilitate access to healthcare 
services to persons with HIV without discrimination on the basis of HIV status. 

 
11. Section 19 sub section (2) states that the Government shall, to the maximum of its 

available resources, take the steps necessary to ensure the access to essential 
healthcare services, including the access to essential medicines at affordable 
prices by persons with HIV or AIDS and those exposed to the risk of HIV 
infection. 

 
CHILDREN’S ACT NO. 8 OF 2001 
 

12. The Children’s Act No. 8 of 2001 proclaims itself to be an Act of Parliament to 
make provision for parental responsibility, fostering, adoption, custody, 
maintenance, guardianship, care and protection of children; to make provision 
for the administration of children's institutions; to give effect to the principles of 
the Convention on the Rights of the Child and the African Charter on the 
Rights and Welfare of the Child and for connected purposes. 

 
13. Section 9 of the Children’s Act provides that every child shall have a right to 

health and medical care the provision of which shall be the responsibility of the 
parents and the Government.    

 



14. A legal framework that will contain costs and make medicines more affordable is 
essential to fulfill the constitutional obligations of the state towards all people in 
Kenya and in particular towards people living with HIV/AIDS. 

 
15. The Interested party submits that sections 2, 32 and 34 of the Anti- Counterfeit 

Act contradicts section 80 of the Industrial Property Act 2001 which empowers 
government to make regulations to reduce the prices of medicines and to increase 
their affordability to protect public health.  

 
16. ALP submits  that other international instruments on the rights to dignity, life 

and health care access, as well as children’s and women’s rights instruments and 
the Kenyan Constitution, provide further support for legislation that allow 
measures such as compulsory licensing, parallel importation and technology 
transfer to access medicines and health care services.  

 
INTERNATIONAL OBLIGATIONS AND DUTIES  
 
17. The duty to take reasonable legislative and other measures to improve access to 

health care services is recognized internationally and is owed by the Kenyan 
Government.  
 

 Since 1999, the international community has given a special priority to measures 
to improve access to medicines for HIV, tuberculosis and Malaria. Although 
tuberculosis and Malaria are curable illnesses, they are closely linked with HIV. 
People with Malaria or TB are more likely to die if they also have HIV infection. 

 
THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND 
CULTURAL RIGHTS (ICESCR) 
 
18. ICESCR was opened for signature at New York on 19 December 1966 and came 

into force on 3rd January 1976. It was acceded by Kenya on 1st of May 1972. The 
preamble states parties’ recognition of the inherent dignity of human beings 
being the source from which these rights are derived. The covenant also 
recognizes that conditions must be created for the enjoyment of freedom and 
rights. 
 

19. In particular signatories are obligated to take steps, including the adoption of 
Legislative measures, in order to achieve the progressive realization of the rights 
recognized in the covenant is the right of the highest attainable standard of 
health as contained in Article 12. 

 
THE CONVENTION ON THE ELIMINATION OF ALL FORMS OF 
DISCRIMINATION AGAINST WOMEN (CEDAW) 

 



20. CEDAW came into force on 3rd September 1981 and was acceded by Kenya on 9 
March 1984. In the context of HIV/AIDS, there is evidence linking women’s 
vulnerability to HIV/AIDS and the inequalities in the Society. 
 

21. It is against this background that the obligations under this convention must be 
read. In particular Article 12.1 of CEDAW provides that State Parties should take 
all appropriate measures to eliminate discrimination against women in the field 
of healthcare in order to ensure, on a basis of equality of men and women, access 
to health care services, including to those related to family planning. By taking 
measures to increase access to affordable medicine, government will discharged 
this duty. 

 
THE CONVENTION ON THE RIGHT OF A CHILD 
 
22. CRC came into force on 2nd September 1990 and was ratified by Kenya on 30 Jul 

1990. Article 6.2 provides that States must ensure to the maximum extent possible 
the survival and development of the child. 
 

23. The Children’s Act No. 8 of 2001 proclaims itself to be an Act of Parliament to 
make provision for parental responsibility, fostering, adoption, custody, 
maintenance, guardianship, care and protection of children; to make provision 
for the administration of children's institutions; to give effect to the principles of 
the Convention on the Rights of the Child and the African Charter on the 
Rights and Welfare of the Child and for connected purposes. 

 
24. Section 9 of the Children’s Act provides that every child shall have a right to 

health and medical care the provision of which shall be the responsibility of the 
parents and the Government.    

 
25. In RM & Anor vs. Attorney General (2008)1KLR 574 at page 584 para 30 to 40 

and page 585 at para 1 to 20 we quote in extensio:  
 

“the general principle unless there is a provision in the local law of automatic 
domestication of a convention or Treaty is that a Convention does not automatically 
become municipal law unless by virtue of ratification. 
 
The position has been very ably articulated in the Bangalore Principles 1989 as 
follows: 
 

“It is within the proper nature of the judicial process and well established 
judicial functions for national courts to have regard to international 
obligations which a country undertakes-whether or not they have been 
incorporated into domestic law-for the purposes of removing ambiguity or 
uncertainty from national constitutions, legislations or common law” 
 

On the other hand where the national law is clear and inconsistent with the 
international obligation, in common law, the national court is obliged to give effect to 



national law. And in such cases the court should draw such inconsistencies to the 
attention of the appropriate authorities since the supremacy of national law in no way 
mitigates a breach of an international legal obligation which is undertaken by a 
country. From this analysis the court does adopt the reasoning of justice Musumali of 
the Zambian High Court in his holding in the case cited by the applicants and 
interested parties counsel namely Sara Langwe v. International Hotels (1993) 4 LRC 
221, where it held: 

 
“Ratification of such instruments by a nation state without reservations is a 
clear testimony of the willingness by the state to be bound by the provisions of 
such (a Treaty). Since there is that willingness, if an issue comes before this 
country which would not be covered by local legislation but would be covered 
International Instruments, I would take judicial notice of that Treaty or 
Convention in my resolution of the dispute.” 

 
 

At page 593 the Court opined -para 15 to 20 that:  
 

“…On this, a perusal of the authoritative sources and international 
jurisprudence reveals that although the applicants are correct in the definition 
of jus cogens as outlined above and its current classifications it has not yet 
embraced parental responsibility and the rights associated with it. The closest 
linkage is the right to life and we are not convinced that the challenged 
sections(s) threaten the right to life.” (Emphasis added) 

 

33. For the above-mentioned reasons, the Interested Party prays that Your Lordship 

grants the prayers sought by the Petitioners in their Petition as filed in this cause. 
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